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I. INTRODUCTION
“Let’s start at the very beginning, a very good place to start.” 1
An entire world of work occurs between a playwright putting pen to paper
and an audience rising to their feet at the end of a performance. The final product is
the culmination of work by producers, designers, actors, stage managers, backstage
crew, directors, and many others. In a perfect world, every collaborator would be
able to financially share in the success of a popular show.
Directors are no different; there is no doubt they should be compensated
for their work. A director’s work brings the words of a script to life. Over the last
thirty years, some directors – especially on Broadway – have attempted to get
copyright protection for their stage directions. But for all its value, there has been
no consensus on whether the director’s contribution to a production is copyrightable
in and of itself. Others have written on both sides of this issue, 2 but none have
addressed the consequences of granting such protection for the rest of the industry.
Stage directions present a complex problem because they are, after all,
directions. They are suggestions based on the playwright’s script, without which the
stage directions would not exist. The director’s job is to come up with a concept for
the show and its characters and use that concept to guide the actors in their reading
of the script.
This paper will first explore the role of stage directions, relevant copyright
law, and the effect uncertainty of protection has on directors as well as producers.
What follows is an analysis of the long-term consequences of granting copyright
protection for stage directions. Finally, there will be a section outlining methods by
which directors can be rewarded for their work, outside of copyright law. When we
consider the effect granting such a copyright would have outside of Broadway,
especially with respect to regional non-profit theatres, the benefits outweigh the
costs.

1

2

Richard Rodgers & Oscar Hammerstein, The Sound of Music (1959).

See BETH FREMAL, THEATRE, STAGE DIRECTIONS & COPYRIGHT LAW, 71 CHI.-KENT L. REV.
1017 (1996); MARGIT LIVINGSTON, INSPIRATION OR IMITATION: COPYRIGHT PROTECTION FOR
STAGE DIRECTIONS, 50 BOSTON COLLEGE L. REV., 427 (2009); DEANA S. STEIN, “EVERY MOVE
THAT SHE MAKES”: COPYRIGHT PROTECTION FOR STAGE DIRECTIONS AND THE FICTIONAL
CHARACTER STANDARD, 34 CARDOZO L. REV., 1571 (2013).
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II. BACKGROUND
A. What are stage directions?
The amount of guidance a playwright provides for the physical action an
audience sees on stage varies; some include detailed, almost poetic, stage directions
in their scripts to dictate how scenes should play out. 3 Others take a page from
William Shakespeare, who provided very little direction unless the scene required
something unusual, like, “Exit, pursued by a bear.” 4 For everything in between, the
job of framing the action falls to the director. They provide actors and designers
with the guidance necessary to steer the production in the direction they want to go.
For the actors, this is accomplished through stage directions, also known as
“blocking.” Blocking is what separates reading a script from “doing” a work of
theatre. It is the way the actors embody the script; moving around the stage as if the
scene were real. 5 Effective blocking makes a production accessible and interesting
for the audience; ineffective blocking can make even the best performers appear
awkward or disingenuous. Even casting choices can play in to blocking, and
ultimately the way a work is viewed by an audience. 6
In the legal sense, stage directions generally refer to instructions for the
actors’ movements, gestures, and dramatic action, and/or suggestions for scenery. 7
3

Sarah Ruhl, author of fourteen stage plays including “The Clean House” and “Dead Man’s
Cell Phone,” is known for writing stage directions that challenge directors as well as actors.
In “Eurydice,” one of her stage directions reads: “He makes four walls and a door out of
string. / Time passes. / It takes time to build a room out of string.” See John Lahr, Surreal
Life – The plays of Sarah Ruhl, The New Yorker (March 17, 2008),
http://www.newyorker.com/magazine/2008/03/17/surreal-life.
See
also
http://www.sarahruhlplaywright.com/plays.

4

WILLIAM SHAKESPEARE, The Winter’s Tale, act 2, sc. 3.

5 The actual term may have come from Victorian dramatists, like Gilbert & Sullivan, who
used miniature models of their theaters and wooden blocks to plan out their productions.
Theatre Development Fund, Blocking, TDF Theatre Dictionary (Feb. 15, 2015),
http://dictionary.tdf.org/blocking/.
6

For example, in Ibsen’s A Doll’s House the leading female role is traditionally portrayed as
a meek, doll-like figure. The Mabou Mines theatre company in Brooklyn turned this tradition
on its head in their 2003 adaptation, DollHouse, by casting a tall leading lady and having all
the male roles played by actors who were approximately four feet tall. See Mark Fisher,
“We’ve really upset some men,” The Guardian (August 7, 2007),
https://www.theguardian.com/culture/2007/aug/07/edinburghfestival2007.edinburghfestival
1.
7

UNITED STATES COPYRIGHT OFFICE, Works of the Performing Arts, Compendium of U.S.
Copyright Office Practices, Third Edition, Chapter 800, 61 §804.3(D) (Dec. 22, 2014),
https://copyright.gov/comp3/chap800/ch800-performing-arts.pdf.
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In the end, nearly everything a director does can be seen as some form of stage
direction. 8
B. Relevant Copyright Law
1. Dramatic Works & Choreography/Pantomime
The Copyright Act provides a non-exclusive list of eight categories which
describe the subject matter of copyright protection. 9 Because these categories are
intentionally vague courts are permitted, although not required, to recognize types
of works that are not listed to nevertheless be protectable. 10 Of these eight
categories, two are closely tied to the world of theater: Dramatic Works and
Pantomimes/Choreography.
“Dramatic works, including any accompanying music” are protectable
works of authorship under the statute, but there is no statutory definition of
“dramatic works.” 11 In case law, a dramatic work has been described as “a work in
which the narrative is told by dialogue and action, and the characters go through a
series of events which tell a connected story,” or a work where “we see the event or
story lived.” 12
The term “pantomime” also has no specific legal definition, but is often
used in reference to works where performers express meaning through gestures. 13 It
has also been described as “the art of imitating . . . or acting out situations” usually
without accompanying music. 14 In the words of Justice Holmes, “[a]ction can tell a
story, display all the most vivid relations between men, and depict every kind of

8

Hence the title of: “director.”

9

Copyright Act of 1976, 17 U.S.C. §102(a). “Works of authorship include the following
categories: (1) literary works; (2) musical works, including any accompanying words; (3)
dramatic works, including any accompanying music; (4) pantomimes and choreographic
works; (5) pictorial, graphic, and sculptural works; (6) motion pictures and other audiovisual
works; (7) sound recordings; and (8) architectural works.”
10

NIMMER ON COPYRIGHT, THE SCOPE
COPYRIGHT, §2.03(A).
11

OF

PROTECTABLE WORKS

UNDER

STATUTORY

Id. at §2.06(A).

12 Id. See also O’Neil v. General Film Co., 152 N.Y. Supp. 1028, 1032 (Sup. Ct. 1915); Kalem
Co. v. Harper Bros., 222 U.S. 55, 61 (1911).
13

Pantomime, OXFORD ENGLISH DICTIONARY (2d ed. 1991).

14

WILLIAM PATRY, PATRY ON COPYRIGHT, § 3:97 (September 2016 Update).
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human emotion, without the aid of a word.” 15
Choreography, on the other hand, is set to music and consists of a series of
dance movements that make up a coherent whole. 16 In both choreography and
pantomime, stock movements or styles are not protected. 17 Such movements include
ballroom dance and basic martial arts moves as well as basic “styles” of movement,
like imitating a mechanical doll. 18
Copyright protection would also, presumably, be available for “fight
choreography.” Fight choreography - also known as “stage combat” - refers to any
onstage violence. 19 Every move in a fight scene must be carefully planned to ensure
the actors’ safety, from a slap to a swordfight. In some productions, the director is
the person responsible for creating fight choreography. Productions that include
more fights often hire a fight director, sometimes referred to as a “fight
choreographer.”
It has long been understood that the categories enumerated by the 1976 Act
are not exhaustive, 20 but whether works not expressly mentioned in the statute are
eligible for protection remains an open question. 21 This debate is just one factor
contributing to the uncertainty directors face when attempting to protect their work.
Even if they can convince the Copyright Office to let them register, a judge may
still decide Congress had the opportunity to include stage directions in Section 102
and elected not to, therefore leaving stage directions outside the scope of copyright
protection. If this hurdle can be cleared, a work still must meet the other statutory
requirements, discussed below.
2. Originality, Authorship, and Fixation
The 1976 Act grants copyright protection to “original works of authorship,
fixed in any tangible medium of expression.” 22A work is “original” if it is
15

Kalem Co. v. Harper Bros., 222 U.S. 55, 61 (1911).

16 Patry,
17

supra note 14 at § 3:96.

Id. at § 3:96 and § 3:97.

18 Nimmer, supra note 10 at §2.06(A); See also O’Neil v. General Film Co., 152 N.Y. Supp.
1028, 1032 (Sup. Ct. 1915); Kalem Co. v. Harper Bros., 222 U.S. 55, 61 (1911).
19 See Ben Presner, Theatre Development Fund, Fight Director, TDF Theatre Dictionary
(Oct. 31, 2012), http://dictionary.tdf.org/fight-director/.
20 The only works expressly ruled out of copyright protection are ideas, procedures, processes,

systems, methods of operation, etc. 17. U.S.C. § 102(b).
21

Nimmer, supra note 10 at § 2.03(A).

22

17 U.S.C. § 102(a) (2011).
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independently created by the author and possesses some minimal degree of
creativity. 23 “Independently created” has been understood to mean simply that the
work is not copied from someone else. 24 The exclusive rights granted by the
Copyright Act vest initially in the “author or authors of the work.” 25 An “author” is
seen as the person who is the “inventive or mastermind” of a work; the person to
which the work ultimately owes its origin. 26 A work is “fixed” when it is in a form
“sufficiently permanent or stable to permit it to be perceived, reproduced, or
otherwise communicated for more than a transitory duration.” 27
3. Limiting Doctrines
American copyright law emphasizes the distinction between the expression
of a work of authorship and the underlying idea of the work. 28 Copyright protection
may only be claimed in the actual expression of a work, not in its idea. 29 This
concept, sometimes known as the “idea/expression dichotomy,” is so important to
the modern copyright system that it can be found in the copyright statute itself. 30
The idea/expression dichotomy partners with the merger doctrine, which
denies copyright protection when there are a limited number of ways to express a
23 Feist Publications, Inc. v. Rural Telephone Service Co., Inc., 499 U.S. 340, 345 (1991).
“Original, as the term is used in copyright, means only that the work was independently
created by the author (as opposed to copied from other works), and that it possesses at least
some minimal degree of creativity…Originality does not signify novelty; a work may be
original even though it closely resembles other works so long as the similarity is fortuitous,
not the result of copying.”
24

Nimmer, supra note 22, at 2.01(A).

25

17 U.S.C. § 201(a) (2011).

26

Burrow-Giles Lithographic Co. v. Sarony, 111 U.S. 53, 61 (1884).

27

17 U.S.C. § 101 (2011).

28 See Baker v. Selden, 101 U.S. 99, 100-01 (1879) “Where the truths of a science or the
methods of an art are the common property of the whole world, an author has the right to
express the one, or explain and use the other, in his own way.”
29

Nimmer, supra note 22 at § 2.03(D)(1) “This fundamental distinction, arguably required
by the freedom of speech guarantee of the First Amendment, constitutes not only a limitation
on the copyrightability of works but also functions as a measure of the degree of similarity
that must exist between a copyrightable work and an unauthorized copy. . . .”

30 17 U.S.C. § 102(b). “In no case does copyright protection for an original work of authorship
extend to any idea, procedure, process, system, method of operation, concept, principle, or
discovery, regardless of the form in which it is described, explained, illustrated, or embodied
in such a work.”
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given idea. 31 At that point, 32 the expression merges with the underlying idea. When
a script calls for two characters to see one another and run to meet, there are a limited
number of ways for a director to have that scene play out. The expression, the action
that occurs on stage, not only merges with the director’s idea but with the
playwright’s as well. Similarly, the doctrine of scenes a faire bars copyright
protection for elements of a work that necessarily stem from a commonplace idea. 33
This doctrine is most often used to preclude liability in cases where there are
similarity of incidents or plot due to a common setting. 34
III. THE UNCERTAINTY PROBLEM
A. For Directors – Roadblocks to Protection
Stage directions are an integral part of plays and musicals, both of which
have long enjoyed copyright protection. It would be easy to say that, by association,
stage directions would be seen as dramatic works as well. But, as discussed above,
there is a distinction between a component of a dramatic work and the dramatic
work itself. The Copyright Office has stated that, in general, stage directions are not
independently copyrightable. 35 Yet, at the time of this writing, a court has not
explicitly ruled on the issue.
1. Previous Cases
In one of the few cases where a director attempted to obtain relief from a
playwright and producer over stage directions, the court declined to address the
31

Morrissey v. Procter & Gamble Co., 379 F.2d 675 (1st Cir. 1967); see also Coquico, Inc.
v. Rodriguez-Miranda, 562 F.3d 62, 68 (1st Cir. 2009) (“The merger doctrine denies
copyright protection when creativity merges with reality; that is, when there is only one way
to express a particular idea.”).

32 In the case of a bumblebee pin, a district court judge reasoned that he could not conceive
of a way to place jewels on a pin in the shape of a bee in a way that would be dissimilar from
the plaintiff’s method. For that reason, the court denied copyright protection for the design.
Herbert Rosenthal Jewelry Corporation v. Kalpakian, 446 F.2d 738, 742 (9th Cir. 1971).
33

Ets-Hokin v. Skyy Spirits, Inc., 225 F.3d 1068, 1082 (9th Cir. 2000).

34

Nimmer, supra note 22 at § 13.03(A).

35

UNITED STATES COPYRIGHT OFFICE, Works of the Performing Arts, at 66, § 804.7(d). “The
Office regularly receives applications that claim copyright in the directions for the
performance of a dramatic work, separate from the dialog or other elements of that dramatic
work. In most cases, the applicant is attempting to register directions for performances on a
stage. Generally, stage directions are not independently copyrightable, although they may
constitute an aspect of the overall dramatic work.” This section also provides that claims in
stage directions must be authorized by the author of the script - which, in practice, is unlikely.
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issue due to a lack of evidence. 36 Director Edward Einhorn was hired to direct and
create “blocking and choreography” for a production of Nancy McLernan’s Tam
Lin. 37 After completing the work, he was fired the night before the show was set to
open and was not paid the $1000 fee he had been promised. 38 Just over a month
after being fired, Einhorn obtained copyright registration for his blocking and
choreography, then included a copyright infringement claim along with his breach
of contract claim when he filed suit. 39 At trial, the parties submitted no evidence of
whether and to what extent the stage directions were in a tangible form, nor was the
doctrine of scenes a faire addressed. 40 For these reasons, the court declined to make
a decision on the copyright infringement issue and proceeded on Einhorn’s breach
of contract claim. 41
In 2007, the director and other members of the creative team for a Chicago
production of “Urinetown” 42 sought a declaratory judgment of non-infringement
stating their production was “original and unique” after receiving a cease and desist
letter from members of the Broadway production team. 43 The Broadway team
claimed that the Chicago team had “plagiarized” their work, which had been met
with critical acclaim. 44 But, only the book/lyrics for the show and Brian MacDevitt’s

36

Einhorn v. Mergatroyd Productions, 426 F.2d 189, 189 (S.D. N.Y. 2006).

37

Id. at 191.

38

Id. at 192.

39

Id. at 192-193.

40

Id. at 196.

41

Id. See also Mantello v. Hall, 947 F. Supp. 92, (S.D.N.Y 1996).

42 Urinetown is a musical satire taking place in a “Gotham-like city” where a twenty-year
drought has caused a terrible water shortage. In response, the government has banned the use
of private toilets. Everyone is forced to use public amenities owned by an evil corporation
that charges admission for the use of their bathrooms. Book by Greg Kotis, music by Mark
THEATRE
INTERNATIONAL,
Urinetown,
Hollman.
MUSIC
http://www.mtishows.com/urinetown (last visited May 5, 2018).
43

Mullen v. Society of Stage Directors & Choreographers, No. 06 C 6818, 2007 WL
2892654, at *2 (N.D. Ill. Sept. 28, 2007). The Chicago team also sought a declaratory
judgement that their production did not constitute “passing off” of the Broadway team’s work
in violation of the Lanham Act, as well as damages for the Broadway teams “knowingly
false” public statement that the Chicago production was “plagiarized.” Id. at 1.

44 Id. The director of the Broadway production, John Rando, won the 2001 “Best Director”
Tony Award for his work on “Urinetown.”

CYBARIS®, AN INTELLECTUAL PROPERTY LAW REVIEW

9

lighting design were registered with the Copyright Office. 45 The court ultimately
dismissed the case because neither party presented evidence showing the defendants
had an infringement claim, but the Urinetown case once again raised the question
of whether stage directions were “original” enough to be copyrighted.
It seems part of the problem for the directors in these cases is knowing
what legal claim to bring. Einhorn attempted a copyright infringement claim but
presented no evidence, and the plaintiffs in Urinetown threw the word “plagiarism”
into their argument when the term has nothing to do with copyright infringement.
This confusion could very well stem from the fact that directors do not know
whether they can bring a legitimate copyright infringement claim, let alone how to
do so. Meanwhile, directors nationwide continue to register claims of copyright in
their work.
2. Statutory Difficulties
In arguing for copyright protection, directors would likely have no trouble
meeting the originality requirement. No two productions of a play will be exactly
the same, and even if they were they could still be seen as original. 46 The bar for
originality is intentionally low; courts in the United States decided long ago they
should not address issues of quality or social value when it comes to copyright. 47
But a director’s stage directions, though creative and original, are ideas.
They represent the director’s vision of the playwright’s original expression, which
raises the issue of the idea/expression distinction. In a 2008 round table discussion

45

Id. It is, however, important to note that while MacDevitt’s work was registered with the
Copyright Office, lighting design does not enjoy traditional copyright protection. Illustrations
of costumes, sets, props, and lighting may be registered as visual arts works, but the
registration does not necessarily extend to the costume, prop, set, or lighting itself. UNITED
STATES COPYRIGHT OFFICE, Works of the Performing Arts, at 45, §804.3(F).
46

Judge Learned Hand used his well- known gift for turning a phrase when describing this
concept: “Borrowed the work must indeed not be, for a plagiarist is not himself pro tanto an
‘author’; but if by some magic a man who had never known it were to compose anew Keats’s
Ode on a Grecian Urn, he would be an “author”, and, if he copyrighted it, others might not
copy that poem, though they might of course copy Keats’s.” Sheldon v. Metro-Goldwyn
Pictures Corp., 81 F.2d 49, 54 (2d Cir. 1936).
47

Bleistein v. Donaldson Lithographing Co., 188 U.S. 239, 251 (1903). “It would be a
dangerous undertaking for persons trained only to the law to constitute themselves final
judges of the worth of pictorial illustrations, outside of the narrowest and most obvious limits.
At the one extreme some works of genius would be sure to miss appreciation. Their very
novelty would make them repulsive until the public had learned the new language in which
their author spoke.”

10
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with The Dramatist, 48 Ralph Sevush, then General Counsel for the Dramatists Guild
and now Co-Executive Director, outlined the crux of the idea/expression problem
directors face:
When a playwright writes a play, when you write down dialogue and create
a character and you give that character dimension and attributes, you are
expressing the idea of that character. But when a director says he wants the
show to feel Victorian or modern or whatever, he wants it to move a certain
way and look a certain way, those are ideas. 49
The idea/expression dichotomy has also reared its head in the way the Copyright
Office approaches claims of copyright in stage directions. The Office has stated that
when directors register claims for their stage directions the copyright protection is
limited to the text of the directions themselves. 50 In other words, they get protection
for the expression of their directorial decisions as a literary work, 51 not for the action
that plays out on stage. Although a court has not ruled out the possibility of
copyrighting stage directions, the Copyright Office has essentially done just that.
Directors who register their stage directions are not interested in protecting the text
itself but the concept of their production, as pointed out by David Auburn: “So this
is someone saying, ‘I staged Julius Caesar in modern dress in 1950s Italy, and in
this scene, I had Caesar pick up his briefcase here, and therefore this is a production
of the play which I can essentially own and protect and prevent other people from
copying.’” 52 The example may be overly simplistic, but the point remains: the
Copyright Office sees that directors are attempting to use copyright to protect ideas,
and has rightly denied them the ability to do so.

48 Official journal of the Dramatists Guild of America, Inc. The Dramatist is the only national
magazine
devoted
to
those
who
write
for
theatre.
https://www.dramatistsguild.com/?s=magazine0
49THE

DRAMATIST, Why is “Director’s Copyright” a Bad Idea, & Should Playwrights Pay
Directors
a
Percentage
of
Their
Income?,
July/August
2008,
www.dramatistsguild.com/media/PDFs/RoundtableonDirectorCopyright.pdf

50

UNITED STATES COPYRIGHT OFFICE, Works of the Performing Arts, Compendium of U.S.
Copyright Office Practices, Third Edition, Chapter 800, 61 §49 §804.7(D) (Dec. 22, 2014),
https://copyright.gov/comp3/chap800/ch800-performing-arts.pdf. “When removed from the
context of the dramatic work, the directions do not, in and of themselves constitute dramatic
content or give rise to a claim in the simple movements that are dictated by that text.”
51

Literary works are defined as works expressed in “words, numbers, or other verbal or
numerical symbols or indicia, regardless of the nature of the material objects, such as books,
periodicals, manuscripts, phonorecords, film, tapes, disks, or cards, in which they are
embodied.” 17 U.S.C. §101.

52

THE DRAMATIST, Why is “Director’s Copyright” a Bad Idea…, at 8.
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The inherently collaborative nature of theater presents another problem for
directors seeking to be “authors” for the sake of copyright protection. There is no
doubt that a thoughtful and creative director provides immeasurable value to a
production. But, as the Ninth Circuit found in Aalmuhammed v. Lee, making a
valuable contribution is not the same as authorship. 53 The beauty of putting on a
show is combining the efforts of a group of people to present a unified work to their
audience. This combination of efforts is also present in the blocking of a show. The
way a scene plays out is often the brainchild of the director, but it is also dictated by
the performance space, the actor’s abilities, the intended audience, and the level of
comfort the cast has with each other. And, all of this plays out within the confines
of the playwright’s script. Can it be said that the stage directions originate with only
a single person in this group, to the point they become an “author?” The court in
Aalmuhammed found that on a movie set, as in a theater, if the question of authorship
were limited to whether someone made a substantial creative contribution, so many
people would qualify that the test would be useless. 54
Other members of the theatre community have encountered the same
problem. In Thomson v. Larson, the plaintiff claimed her work as a dramaturg 55 in
the development of the hit musical Rent made her a co-author of the show. 56 Lynn
Thomson worked extensively with composer Jonathan Larson to rewrite the show,
a rock musical based on Puccini’s opera La Bohme. 57 Throughout the project’s many
rewrites and workshops Larson was clear about his intention to be the sole author
of the show, but he agreed to work with Thomson on clarifying the storyline. 58 The
culmination of Larson and Thompson’s work became known as the “October
Version” of Rent. 59 Larson died suddenly of an aortic aneurysm just hours after the

53

Aalmuhammed v. Lee, 202 F.3d 1227, 1232 (9th Cir. 2000). “We hold that authorship is
required under the statutory definition of a joint work, and that authorship is not the same
thing as making a valuable and copyrightable contribution.”
54

202 F.3d 1227 at 1233.

55 Dramaturgs research and provide guidance for the context of a play. Among other things,
they read and evaluate scripts, prepare adaptations and translations, and help theatre
companies look for scripts. Literary Managers and Dramaturgs of the Americas, What is
Dramaturgy (A Few Possibilities), http://www.lmda.org/tags/what-dramaturgy.
56

Thomson v. Larson, 147 F.3d 195 (2d Cir.1998).

57

Id at 197–98.

58

Id.

59

Id.
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final dress rehearsal of the October Version on January 24, 1996. 60 A few months
later, the show would move to Broadway and become a critically acclaimed hit.
Thomson was able to obtain additional compensation from the Broadway producers
for her contributions as a dramaturg, but her negotiations with Larson’s heirs over
royalties “broke down.” 61 When Thompson brought suit against Larson’s heirs, the
courts ultimately found that, despite the value of her contributions, her working
relationship with Jonathan Larson did not constitute joint authorship. 62 As seems to
be the theme in these cases, the court did not address the issue of whether Thomson’s
contributions were independently copyrightable. 63
3. Ownership Issues
a. Works Made for Hire
If stage directions were found to be copyrightable, many directors still
might not own their work because of the “works made for hire” doctrine. A “work
made for hire” in the realm of copyright is any “work prepared by an employee
within the scope of their employment.” 64 If a director is hired as an employee by a
theater company for a specific play, any work they contribute to that production is
likely be within the scope of their employment. In that case, the producing company
would own any copyrights in the stage directions unless there is a written agreement
to the contrary. 65
To complicate matters, many theater organizations classify their actors,
directors, and designers as independent contractors, regardless of their true
employment status. 66 There are two common reasons for this practice. First, many

60

Thomson v. Larson, 147 F.3d at 198.

61

Id.

62

Id. at 206.

63 Id. (noting that the issue of whether Thompson “had copyright interests in the material she
contributed . . . was not raised below and therefore are not properly before us”).
64

17 U.S.C. §101 (2010). Alternatively, under subsection 2 of the definition, a work made
for hire is “a work specially ordered or commissioned for use as a contribution to a collective
work, as a part of a motion picture or other audiovisual work, as a translation, as a
supplementary work, as a compilation, as an instructional text, as a test, as answer material
for a test, or as an atlas, if the parties expressly agree in a written instrument signed by them
that the work shall be considered a work made for hire.” Id.

65

66

17 U.S.C. §201(b) (1978).

See Daniel B. Thompson, Independent Contractors and the American Theatre, HowlRound
(Nov. 10, 2015), http://howlround.com/independent-contractors-and-the-american-theatre.
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theater companies, especially regional ones, would prefer not to spend part of their
limited budgets on taxes. 67 This practice presents a separate set of problems
concerning the IRS; however, this writing will not address those issues in detail.
Second, many directors and designers do not wish to think of themselves as
“employees,” but as independent artists. 68
If directors could be consistently categorized as employees of the
producing companies, the works for hire doctrine would preclude them from
claiming copyrights in their work. However, such categorization is not always easy.
Under the works for hire doctrine, the term “employee” is interpreted in light of the
common law of agency. 69 Someone is an employee under the law of agency if the
hiring party retains the right to control “the manner and means by which the product
is accomplished.” 70 The list of factors from Reid, 71 when applied to a theatre
company, places a director squarely in the role of “employee”. The producing
company generally controls the rehearsal space, hiring of designers and stage
managers, auditions, and budgets. The company hires a director for a specific
production, or sometimes a season, and this work would be part of their regular
business. Under this framework, even if stage directions were given copyright
protection, those rights could very well belong to someone other than the director.
This result would not accomplish the goal these directors are chasing.
b. The Prompt Book
Other writings have pointed out that a director could fulfill the fixation
requirement for copyright by claiming ownership of a production’s prompt book. 72
But although it is possible for a director to enter the rehearsal process with the entire
67 Id. “The practice is so widespread that ‘1099’ has become a verb: to ‘1099’ someone means
to classify a worker as a contractor to avoid paying taxes, and to be ‘1099’d’ means that you
were classified as such.”
68 However, how the parties to a relationship choose to “label it is not dispositive” in agency
law. Restatement (Third) of Agency, §1.02 Comment (a) (2006).
69

Cmty. for Creative Non-Violence v. Reid, 490 U.S. 730, 741 (1989).

70

Id. at 751.

71

Id. “Among the other factors relevant to this inquiry are the skill required; the source of
the instrumentalities and tools; the location of the work; the duration of the relationship
between the parties; whether the hiring party has the right to assign additional projects to the
hired party; the extent of the hired party’s discretion over when and how long to work; the
method of payment; the hired party’s role in hiring and paying assistants; whether the work
is part of the regular business of the hiring party; whether the hiring party is in business; the
provision of employee benefits; and the tax treatment of the hired party.”

72 See Deana S. Stein, Note, “Every Move That She Makes”: Copyright Protection for Stage
Directions and the Fictional Character Standard, 34 CARDOZO L. REV., 1571, 1583 (2013).
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show pre-blocked, this is rare. In most productions, the prompt book is the physical
result of an organic process that is recorded by someone else: the stage manager. 73
Emyli Gudmundson, former stage manager for Anteaus Theater Company in Los
Angeles, 74 describes the process:
The director comes in with an outline – basically “we need to accomplish
these things in this scene” – and then the actors roam within that. The stage
manager’s job is to watch what the actors do and write it down. The
blocking will often change or become more specific as the actors try new
things. The prompt book is essentially a physical representation of the
entire process from start to finish; an assemblage of every element that goes
into the show.
Herein lies the problem for directors seeking to claim copyright protection
for their blocking choices: not only does the blocking stem from a collaborative
process, the tangible fixation of that process is created by someone else. So the
question becomes: Who owns the prompt book? By creating notations in the script
and following the movement of the actors, does the stage manager create their own
work? Or are they the proverbial monkey taking a selfie with someone else’s
camera? 75 The fact that stage managers are clearly human notwithstanding, the
answer is likely the former. The notes in a prompt book come from decisions made
by actors as well as suggestions from the director, boiled down in a way that makes
sense to the stage manager. If there are any copyrights in the text of the prompt book
they would belong to the stage manager, not the director. Again, if the goal is fair
compensation for directors, copyright fails to be the correct course.
The issue is not whether a director’s contribution is valuable, or whether
they should be compensated. The question is whether or not their work is best
compensated via copyright. In light of the statutory complications that would likely
73

Stage managers are the great organizers of the rehearsal process. They are usually
responsible for recording the director’s decisions about blocking and notes for the actors,
scheduling rehearsals, and communicating what happens in rehearsals to the rest of the
creative team. They coordinate the work of the stage crew, call cues during performance, and
oversee the entire show each time it is performed. AMERICAN ASSOCIATION OF COMMUNITY
THEATRE, The Stage Manager’s Job, https://www.aact.org/stage-manager.
74

Interview with Emyli Gudmundson, Former Stage Manager, Anteaus Theater Co., L.A.,
Cal. (October 8, 2017). Ms. Gudmundson is a colleague and friend of the author. They have
worked on five stage productions together. Many thanks to Emyli for providing her insight
on this topic.

75 In 2011, a macaque monkey used nature photographer David Slater’s camera to take a selfportrait, sparking a worldwide debate about who should own the copyright of a photo: the
person who pushed the button, or the one who set up the camera. U.S. District Judge William
Orrick found the picture did not belong to anyone because copyrights do not extend to
animals, at least until Congress decides otherwise. See Camila Domonoske, Monkey Can’t
Own Copyright to His Selfie, Federal Judge Says, NPR, January 7, 2016.
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prevent a director from having a valid copyright claim, and the effect – detailed in
the following section - such a claim would have on the industry as a whole, the
answer to this question should be “no.”
B. For Producers – The Black Raincloud of Infringement
Productions are often shut down if anyone even mentions copyright
infringement, whether a lawsuit is actually filed or not. 76 Performances of Bell, Book
& Candle at the New Milford community theater, TheaterWorks, were suspended
after the company received a cease-and-desist letter from representatives of the set
designers from a 2012 production at the Long Wharf Theater. TheatreWorks lost
around $8,500 for a mistake by a new director, who had seen the Long Wharf
production but was not aware using elements of the set design could constitute
copyright infringement. 77
This pressure is felt most acutely by smaller regional theatre companies,
which often have limited budgets 78 and cannot afford the risk of litigation.
Broadway may be the most famous segment of American professional theater, but
it would be a mistake to judge the state of the industry “solely or even primarily by
Broadway.” 79 In fact, today it is rare for a successful Broadway show to actually
originate on Broadway. 80 As regional non-profit theater companies become fixtures
in their communities as well as in the development of new works, it is important to
consider the impact a new realm of copyrights would have on them.
Regional non-profit theaters have become an important cultural fixture for
many communities. 81 For many people, these companies are their only means of

76 See Susan Tuz, Copyright infringement suspends New Milford theater’s production, NewsTimes (Dec. 11, 2015 3:56pm), http://www.newstimes.com/news/article/Copyrightinfringement-suspends-New-Milford-6691960.php.
77

Generally, set design, scenery, props, and costumes are regarded by the Copyright Office
as useful articles and are not protectable. But, if the set design incorporates original artwork
that is separable from the useful article, the artwork may be protected. UNITED STATES
COPYRIGHT OFFICE, supra note 7 at § 808.11(D).
78

See KEVIN BRASS, WHAT IT TAKES TO KEEP A COMMUNITY THEATER RUNNING, THE WALL
STREET JOURNAL (Nov. 3, 2014), https://www.wsj.com/articles/what-it-takes-to-keep-acommunity-theater-running-1414965272. The Phoenix Stage Company in Naugatuck,
Connecticut relies on ticket sales for 90% of their yearly budget of $72,500. Even with a
steady donor group, the Aspen Community Theater in Aspen, Colorado has had years where
they were just barely able to make enough money to cover the production and annual
expenses.
79

TIM DONAHUE AND JIM PATTERSON, STAGE MONEY: THE BUSINESS
THEATER, 21 (2010).
80

Id.

81

Id.

OF
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access to the theater experience. 82 Regional theatres have also become the principle
engine for the development of new productions. 83 And these theaters are only able
to make up about 40-60 percent of their budget through ticket sales. 84 Paying
royalties to a previous director would cut into the already limited budget of these
companies. The risk of a lawsuit may be even worse. 85
In 2011, a production of Little Shop of Horrors at the Boxcar Theatre in
San Francisco was shut down by representatives of the licensing agency that
controls the rights to Alan Menken and Howard Ashman’s script. The show received
rave reviews for the few performances they had before being shut down. In a
seemingly unapologetic open letter to the theater community, director Nick Olivero
explained that, among other things, when the total budget of a production is $10,000
it is hard to rationalize paying additional royalty costs because they’d rather be
paying actors and designers.
Although in many cases a suit is never filed, “[o]nce there’s been the threat
of a lawsuit on a play, there’s a cloud over that play.” 86 Even public domain works
would be unsafe. Many smaller theatre companies perform only public domain
works, to avoid the cost of licensing fees. Allowing a director’s copyright would, in
a sense, pull these works back out of the public domain. 87 Subsequent producers of
a work will have to operate under the shadow of potential litigation and either decide
not to produce certain works or to risk being shut down. This is not what copyright

82 Jim O’Quinn, Going National: How America’s Regional Theatre Movement Changed the
Game, American Theatre – A Publication of Theatre Communications Group,
http://www.americantheatre.org/2015/06/16/going-national-how-americas-regional-theatremovement-changed-the-game/ (Essay first appeared in The Art of Governance, 2005). Prior
to the 1960s, theatre was a distant concept for millions of people in the United States. Then,
in 1961, the Ford Foundation approved a grant of $9 million to grow resident theatre across
the country. By 2005 there were more than 1,200 non-profit theatres in the US.
83

Id. “Theatre in America is centripetal: Its creative fires burn in hundreds of cities and
communities, and that energy flows from the regions to New York City, where the
commercial sector has grown dependent upon its sprawling not-for-profit counterpart for
virtually every aspect of its well-being.”
84

STAGE MONEY, supra note 70 at 21.

85 ELIZA BENT, COPYRIGHT OR WRONG?, AMERICAN THEATRE MAGAZINE (June 30, 2011),
http://www.tcgcircle.org/2011/06/copyright-or-wrong/./.
86

THE DRAMATIST, Why is “Director’s Copyright” a Bad Idea, & Should Playwrights Pay
Directors a Percentage of Their Income?, Ralph Sevush at 99

87 THE DRAMATIST, Why is “Director’s Copyright” a Bad Idea, & Should Playwrights Pay
Directors a Percentage of Their Income? at 9.
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was created to do. 88
Creating a separate copyright for directors would add yet another layer of
licenses for future producers to sift through before a work can be performed. There
could come a day when there are 714 versions of a play registered with the
Copyright Office, and a regional producer will be expected to either read through
them all to ensure their production does not violate any director’s copyrights, or risk
being sued. 89 They may decide a given work is not worth the trouble. And in the
end, many great works could be doomed to go unperformed. “It impacts the writer
of that play, but it also chills a theatre’s desire to license that play. It prevents that
audience from seeing that play. Audiences are deprived.” 90 This result is not only
bad for consumers of theater, but for directors. The second, third, or fiftieth director
to come along will be shackled by the work of their predecessors.
IV. SOLVING THE PROBLEM OF “DIRECTOR’S COPYRIGHT”
“The legal and financial shape of commercial theater production evolves
over time in response to changes in law, tax rules, and the availability of capital.
It always has. Theater people are creative, and not only on stage.” 91
Artists of any kind have a history of being underpaid or being taken
advantage of. Gone are the days when a playwright had the patronage of royalty; 92
now they have to fight on their own. Directors are no different, and the trend of
asserting copyrights in stage directions is simply a means to ensure they are fairly

88

U.S. Const. art. 1, §8, cl.8. “[The Congress shall have Power] To promote the Progress of
Science and useful Arts, by securing for limited Times to Authors and Inventors the exclusive
Right to their respective Writings and Discoveries”.

89

THE DRAMATIST, Why is “Director’s Copyright” a Bad Idea, & Should Playwrights Pay
Directors a Percentage of Their Income?, Marsha Norman at 8-9
90

Id. at 8

91

STAGE MONEY, supra note 70, at 28

92 Professional actors were not favored in England until the 1570s when vagrancy laws were
changed and actors with royal patronage were permitted to perform. Queen Elizabeth issued
a license to James Burbage for a professional theatrical company in 1576, and the group went
on to become The Chamberlain’s Men. This company included the some of the most famous
actors of the Elizabethan period: Richard Burbage, William Shakespeare, and Will Kempe.
LEE A. JACOBUS, THE BEDFORD INTRODUCTION TO DRAMA 257-259 (6th ed. 2009).
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compensated for their work. 93 However, there are other options available for
directors to get their fair share.
Directors nationwide already have the benefit of a union to aid in contract
negotiations. 94 In fact, it is likely the union that spurred this movement to register
stage directions in the first place. 95 If copyright protection is denied, the SDC will
find another way to help their members. At the same time, it would prevent other
directors from being tied down by years of prior registration. Finding an alternative
route to compensation for their work should not prove difficult, as others in the
industry have already achieved it.
For nearly ten years, Off-Broadway directors have been able to secure
shares of future revenues from their producers rather than the play itself. 96 More
recently, cast members in productions that were “workshopped” 97 before becoming
wildly successful have also gained shares in the royalty pool. When a new
production is workshopped, the original cast of the show plays an integral role in
the development of the script, staging, and music. The 2010 workshop cast of Book
of Mormon made a deal for the group to receive around 1.5% of weekly operating
profits in exchange for permission to use their ideas. 98 The royalty pool replaced
traditional royalty arrangements in commercial theater as a method of giving
93 “Off-Broadway, the director’s union was able to gain for their members a share of future
revenues from the producers – their employers. They have not been able to gain that on
Broadway. Instead they’re turning to the playwrights and the play itself as a source of
revenue.” David Auburn et al., Why is “Director’s Copyright” a Bad Idea, & Should
Playwrights Pay Directors a Percentage of Their Income?, THE DRAMATIST, July-Aug. 2008,
at 7,10.
94

The Stage Directors and Choreographers Society (SDC) is a national union for professional
directors and choreographers. Their jurisdiction includes Broadway, off-Broadway, Regional
Musical Theatre, and many others. More information on SDC can be found at
http://sdcweb.org/about/who-we-are/
95 David Auburn et al., Why is “Director’s Copyright” a Bad Idea, & Should Playwrights
Pay Directors a Percentage of Their Income?, THE DRAMATIST, July-Aug. 2008, at 7, 8.
96

Id. at 10.

97

Many new stage works develop through the “workshop” process. A workshop can include
several rounds of read-throughs, rehearsals, rewrites, and small performances. The process is
expensive, usually in the $300,000 range, but has been popular because it provides insight
into how audiences will react to a show. See Cara Joy David, Working Out the Kinks, for a
Price,
The
New
York
Times
(May
27,
2007),
http://www.nytimes.com/2007/05/27/theater/27davi.html.
98

See Phillip Boroff, ‘Mormon’ Pays Millions to Workshop Cast as Actors Developing New
Shows Find Royalties in Short Supply, Broadway Journal (April 15, 2016),
http://broadwayjournal.com/mormon-pays-millions-to-workshop-cast-as-actors-lament-riseof-royalty-free-developmental-labs/.
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investors some amount of money any week a production is profitable, not just after
the initial investment is recouped. 99 Each royalty pool participant is allotted a
number of points in their contract, which corresponds to their share of the royalties.
Participants usually include the playwright, producer, director, some designers, and
some of the actors. 100 The director’s union could negotiate for a bigger share in the
royalty pool, or, based on recent events, individual directors could ask for more after
a show becomes successful. Such an arrangement is not easy to obtain - but has been
done.
In late 2016, the workshop cast of Broadway smash-hit Hamilton
approached their producers to ask for a share of royalties. A series of workshops led
by director Thomas Kail in 2014 and 2015 had transformed Lin-Manuel Miranda’s
work known as The Hamilton Mixtape into a full two act musical, Hamilton. 101 The
show premiered at the Public Theater on January 20, 2015 and was so popular its
run was extended three times. Hamilton then opened on Broadway on August 6,
2015. The show went on to win 11 Tony Awards, 102 open a second production in
Chicago, begin a US tour, 103 and open another production in London. 104
Twenty- two members of the workshop cast signed a heartfelt letter to
producer Jeffrey Seller, “begging” to be included in the royalty pool in return for
their contributions to the workshop. 105 After a series of stressful negotiations, the
workshop cast of Hamilton, and others, were retroactively added to the royalty pool
and will earn one percent of net profits, plus a smaller share of most future
productions. 106
Asking for a share of profits after the fact would put directors in a tough
bargaining position, but the royalties given to the casts of Hamilton and Book of
99

STAGE MONEY, supra note 70 at 45.

100

Id.

101See

Lin-Manuel Miranda, Hamilton, a History, http://www.linmanuel.com/hamilton.

102

LOS ANGELES TIMES, ‘Hamilton’ wins 11 Tony Awards on a night that balances sympathy
ANGELES
TIMES
(June
13,
2016),
with
perseverance,
LOS
http://www.latimes.com/entertainment/arts/culture/la-et-cm-tony-awards-live-updates20160612-htmlstory.html.
103

Hamilton Official Site, http://www.hamiltonbroadway.com/.

104

Hamilton Official Site (London), http://www.hamiltonthemusical.co.uk/.

105

Richard Morgan, How Hamilton’s Cast Got Broadway’s Best Deal, Bloomberg
(September 28, 2016), https://www.bloomberg.com/features/2016-hamilton-broadwayprofit/.
For
full
text
of
the
letter,
see:
http://assets.bwbx.io/documents/users/iqjWHBFdfxIU/rc8ePVxdQ3JU/v0.
106

Id.
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Mormon indicate members of the industry are willing to meet halfway. 107 As one
Hamilton cast member put it: “It’s messy, and scary, but possible.” 108
V. CONCLUSION
The deal struck by the cast of Hamilton not only sets a precedent for future
contributors to workshop productions, it speaks volumes about the theater
community in general. This is an industry that takes care of its own. The sense of
collaboration and community in nearly any production at any level of
professionalism is difficult to find anywhere else. Rather than attempting to stretch
the bounds of copyright to include stage directions and stake a claim in the work
itself, directors should trust in their community and negotiate royalty deals through
contract.
While there is no question directors are valued contributors to the success
of any production, the source of their continued compensation should not be found
in copyright. Their copyright claims face hurdles under nearly every statutory
requirement. The work of the director will always be closely tied to the original
script, which would make it nearly impossible to prove infringement when someone
else is working from the same script. The collaborative nature of theater calls into
question the director’s role as an “author” within the statute. The fixation
requirement can be met, but directors face ownership issues and resistance from the
Copyright Office. When something appears to be on the fringes of copyright
protection, we should consider the consequences of allowing such works to be
protected. In the case of stage directions, the claims of a few would greatly burden
the artistic freedom of many. People who devote their lives to theater constantly
adapt to changing situations. For directors, this means seeking attribution and
compensation elsewhere.

107

The first instance of this kind of arrangement occurred in the 1970s, when dancers who
participated in a recorded discussion about their lives as performers were later compensated
when the tapes served as raw material for A Chorus Line. In 1974, choreographer Michael
Bennett gathered 19 of Broadway’s best dancers to talk about where they came from, why
they were dancers, and they’re reasons for being in the entertainment business. At the time,
the dancers sold their stories to Bennett for $1 each. Bennett later arranged for them to receive
royalties from the show, but the situation remains a painful one for some of the participants.
See Campbell Robertson, “Chorus Line” Returns, as Do Regrets Over Life Stories Signed
Away,
The
New
York
Times
(Oct.
1,
2006),
http://www.nytimes.com/2006/10/01/theater/01line.html?rref=collection%2Fbyline%2Fca
mpbellrobertson&action=click&contentCollection=undefined&region=stream&module=stream_u
nit&version=search&contentPlacement=4&pgtype=collection.
108

Morgan, supra note 104.
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